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IN THE SUPREME COURT OF THE STATE OF IDAHO

ALBERT RAY MOORE,
Petitioner-Appellant,
vs.
STATE OF IDAHO,
Respondent.
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)
)
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)
)
)

S. Ct. No. 39523-2012

REPLY BRIEF OF APPELLANT

Appeal from the District Court of the Fourth
Judicial District of the State ofldaho
In and For the County of Ada

HONORABLE MICHAEL MCLAUGHLIN
Presiding Judge
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II. ARGUMENT IN REPLY
A. The District Court Erred in Summarily Dismissing Mr. Moore's Petition for
Post-Conviction Relief
The state has failed to rebut Mr. Moore's argument that he raised a genuine issue of
material fact as to whether he received ineffective assistance of counsel. Based upon the record
in the district court and Mr. Moore's arguments both in the district court and on appeal, this
Court should reverse the order granting summary dismissal and remand with directions to grant
the petition and vacate the conviction.
The district court summarily dismissed claims 1, 2, 5 and 6 of Mr. Moore's petition for
post-conviction relief on the basis that trial counsel did not render deficient performance, nor was
Mr. Moore prejudiced when trial counsel failed to include a transcript of the North Dakota
conviction in the district court record so as to preserve the issue of whether the prior North
Dakota conviction could be used to enhance the later Idaho charge of DUI to a felony. R 168169. Mr. Moore has argued on appeal that the district court erred in that conclusion and that Mr.
Moore did raise a genuine issue of material fact as to whether the failure to obtain and present the
North Dakota transcript fell below an objective standard of reasonableness and was prejudicial.
Appellant's Opening Brief at pages 8-16.
The state has argued that Mr. Moore failed to establish a prima facie case of ineffective
assistance on the basis that under State v. Schmoll, 144 Idaho 800, 172 P.3d 555 (Ct. App. 2007),
the North Dakota conviction would have been found to be substantially conforming to the Idaho
Code even with the missing transcript and record. Respondent's Brief page 5-7. However, the
state's argument is flawed because Schmoll had not been decided when Mr. Moore was charged

with felony DUL
Prior to Schmoll, no case existed in Idaho to guide the determination of what constitutes a
substantially conforming foreign conviction. Schmoll, 144 Idaho at 801, 172 P.3d at 556, noting
that this was an issue of first impression in Idaho. Schmoll found that "the focus" of the
comparison of statutes should be on the statutory elements not the specific conduct giving rise to
the prior violation. 144 Idaho at 803, 172 P.3d at 558. Schmoll looked to whether the statutes
prohibit the same essential conduct - a comparison that, in theory, necessarily took into account
whether the foreign state's statute encompassed actions which would not be a violation in Idaho.
144 Idaho at 804, 172 P.3d at 559. But, the Court of Appeals noted that if the action that resulted
in a conviction in the foreign state would not have automatically resulted in a violation in Idaho,
then the finding that the statutes were substantially conforming might not hold. 144 Idaho at
804, 172 P.3d at 559, ftnt.1.
Likewise, when Mr. Moore's case itself came before the Court of Appeals, the Court
specifically noted that Mr. Moore had not claimed that his conduct in North Dakota would not be
a crime in Idaho. State v. Moore, 148 Idaho 887,898,231 P.3d 532, 543, ftnt. 13. The clear
implication of this footnote is that had the record of the North Dakota proceeding been before the
Court, then its analysis regarding whether the North Dakota conviction could be used to enhance
the Idaho DUI would have been different.
Had Mr. Moore's counsel presented the district court with the transcript of the North
Dakota proceeding, he could have demonstrated to the Court how the actions that result in a
conviction in North Dakota do not automatically result in a conviction in Idaho and the finding
that the statutes were substantially conforming would not have been made.
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The state has not made any effort to address the fact that Mr. Moore's case in the trial
court preceded Schmoll and therefore Schmoll would not have controlled or that even if Schmoll
had been the law at the time relevant to this case, Mr. Moore's case would have fallen within the
exception to the elements comparison noted in both Schmoll and in Mr. Moore's own later
appeal.
Mr. Moore did raise a genuine issue of material fact that he received ineffective
assistance of counsel. Therefore, the district court erred in summarily dismissing his petition.

III. CONCLUSION
For the reasons set forth in the Opening Brief and above, this Court should reverse the
order granting summary dismissal and remand with directions to grant the petition and vacate the
conviction.
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Respectfully submitted this /67ay of January, 2013.

Deborah Whipple
Attorney for Albert Moore
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